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Religious Condom-Nation
Andrew Moore1

R

eligious freedom is one of the most important and basic
human rights. The specific nuances of that right, however,
are difficult to define. Even the seemingly simple concept
of “religious freedom” can be broken down into two quite different categories of rights. First, there is freedom from religion, which
serves to prevent religious oppression. This right is embodied in the
concept that the state may not endorse any religion in word or deed,
nor expect any form of religiosity from its citizens. The Establishment Clause in the First Amendment of the U.S. Constitution guarantees this aspect of religious freedom.2 Second, there is freedom
of religious expression. Americans have come to expect that their
respective methods of worship and/or moral expression will not be
hindered by the state, but this paper will discuss some of the exceptional circumstances in which religious expression should be limited
by state action.
According to the First Amendment, “Congress shall make no
law . . . prohibiting the free exercise [of religion].” The extent to
which this right is applicable, however, becomes a controversial issue because actions by one party, even if religiously motivated, can
have a negative effect on other parties. The Supreme Court recognized the potential of such negative effects in Reynolds v. United
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States,3 in which Chief Justice Waite justified Congressional laws
limiting religious action in the specific case of religions that teach
their adherents to practice polygamy. He reasoned that laws restricting such practices should be upheld in order to prevent inadvertently
establishing precedent for constitutional protection of religious action such as human sacrifice. In the case of conflict between multiple
parties’ Free Exercise rights, the courts must determine which parties’ rights to favor. The difficulty of determining whether various
religious expressions tread on the rights of others is further complicated by the requirement that the state not endorse any religion(s)
over another, since limiting one sect’s expression is essentially the
same as giving preference to all religious groups except the limited
religion.4
Many of the conflicts between religious and secular interests in
the United States center on social and moral issues. Currently, one
heavily contested conflict between the rights of religion and government is that of healthcare rules and regulations. On January 20, 2012,
Health and Human Services (HHS) announced that all insurance
plans, including those provided by employers, would be required to
cover contraceptives at no cost to the patient, or pay a fine. This requirement comes as a provision under the Patient Protection and Affordable Care Act,5 and, since the announcement of the requirement,
more than fifty suits have been brought to U.S. courts challenging
what has now become commonly known as the “HHS mandate.”6
The majority of these lawsuits against Health and Human Services have been filed by churches, religious-affiliated universities
3
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and hospitals, and businesses owned or operated by religious persons. These plaintiffs claim that the contraceptives mandate violates
their rights to religious freedom because, while they are religiously
opposed to the use of birth control, the mandate requires them to
provides their employees access to birth control through employerprovided insurance. My argument focuses on the constitutionality
of the HHS mandate and the importance of the mandate remaining
in effect without expanding its religious exemptions. The HHS contraceptives mandate is essential to the advancement of civil liberties and the balancing of religious and secular rights and interests of
Americans. The HHS contraceptives mandate is permissible within
the guidelines of the U.S. Constitution without providing exemptions for religious institutions because the U.S. government has a
compelling interest in ensuring that preventive healthcare such as
contraceptives is available and affordable.

I. Religion
The Bill of Rights guarantees basic rights and liberties to individual citizens, and those institutionalized protections for individuals prevent abuses by ruling majorities and powerful, large
institutions.7 Religions come in all shapes and sizes, but there are
certainly religions large and powerful enough to have political sway
in the public square and significant influence in the private realms of
individuals’ lives. The Bill of Rights, and the principles of individual
rights that it represents and guarantees, indicates a concern—held at
the time of the United States’ founding—that the rights of individuals are vulnerable to abuse by influential organizations.
The role of religion in society has evolved such that religions in
21st century America have different spheres of influence than they
did in 1781. In the late 18th century, religions played the societal role
of distilling religious ideas and promoting moral principles. Religion
7
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is now a profitable industry.8 Essentially, a definition limiting “religion” to an ideology or a set of beliefs would greatly misrepresent
the presence of religion in modern society. In addition to ecclesiastical
capacities, many religions have developed various ministries that influence, often beneficially, their communities. These ministries can
be organizations that are affiliated with or perhaps even owned or
operated by a particular religion, but they would not be considered
institutions teaching a religious idea or promoting a moral principle.
For example, the Catholic Church, in addition to operating religious
worship services, also operates universities, hospitals, and charities.
While these institutions’ respective purposes are related to the religious goals of the Catholic Church, they serve a much broader role
in their communities: for instance, they provide healthcare services,
education opportunities, needed relief for the less fortunate, and employment for skilled healthcare providers and talented educators.9
The increased presence of religiously affiliated organizations in
a pluralistic society has complicated the relationship between the
religious and the secular. Some employers religiously opposed to
contraceptives do not want to enable behaviors they find sinful—in
the case of the HHS mandate, by being required to provide insurance that covers contraceptives.10 However, these employers wish to
broaden the influence of religious institutions beyond Constitutional
bounds. Religious institutions are still free to teach from the pulpit
why people should not use contraceptives and encourage adherence
to that standard. Religious objections to contraceptives vary, but in
the case of the Catholic religion, the Catechism teaches that sexual-
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ity is for procreative and unitive purposes” only.11 Other faiths take
issue specifically with contragestives, medications that end pregnancies up to seven weeks after conception. As religions or affiliated organizations adopt roles beyond teaching religious doctrines
or promoting moral principles, religious organizations’ influence
broadens. These institutions may even gain influence over persons
not part of the faith. Influence alone is not inherently a problem, but
organizations with influence require checks on their relationships,
especially power relationships between individuals such as healthcare providers and healthcare recipients. In Bollard v. Cal. Province
of the Soc’y of Jesus, in 1999, the Ninth Circuit held that churches
should not be “free from all of the secular legal obligations that currently and routinely apply to them.”12 There is debate over which
secular obligations do not apply to religious institutions, and there
is precedent for courts ruling in favor of religious expression13 and
precedent for courts limiting religious expression.14 Even as early as
1878, Chief Justice Waite, writing for the majority opinion, argued
that the First Amendment protections for religion applied strictly to
religious beliefs, not religious actions.15 Religions are voluntary organizations that adherents can join or leave at their leisure. Religious
organizations that fill secular roles in society, on the other hand, are
not voluntary to the same degree. A patient in a hospital bed or a hospital employee dependent on a paycheck might not have the flexibility to select their hospital based on its religious affiliation. Because
the role of religion in society has evolved and religiously affiliated
11
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institutions fill so many roles in their communities, the interests of
the individuals involved need systemic protection, and some restriction of religious liberties in order to protect those interests is therefore justified.

II. Benefits of the Mandate
The HHS mandate has established medical standards that require
insurance providers and employers to cover the cost of contraceptives
even though such actions may conflict with insurers’ or employers’
religious values, but this is not unprecedented in the healthcare industry. To illustrate the conflict that arises between parties with opposing interests, consider the case of an EMT that adheres to the
Jehovah’s Witness faith—a religion that proscribes life-saving blood
transfusion procedures. An emergency responder must get a patient
to a doctor for a blood transfusion if a patient requires the procedure
regardless of her or his beliefs, and an employer required to provide
contraceptive coverage in an insurance plan must do so regardless
of the employer’s personal convictions about the morality of contraceptive use. Compare the patient in this analogy to the employees
of religiously affiliated institutions. In the example of a blood transfusion, the need to guarantee a certain availability of healthcare to
the patient transcends any religious objection the EMT may have
to contributing in any way to the procedure. Similarly, the need for
citizens to have access to resources that enable them to plan and
schedule pregnancy should not be hindered by the religious beliefs of
their employer. Applying this case to healthcare more generally supports the conclusion that the right to a certain standard of quality in
healthcare provision trumps the right to religious expression in one’s
occupation. By this logic, HHS may mandate that even religiously
opposed parties must provide contraceptive coverage in their insurance policies.
In making policy decisions about quality healthcare, government officials should seek to implement legislation in accordance
with recommendations from field experts on the best medical practices. Lawmakers ought to seek the best means available to meet
the needs of the population. All persons deserve protections of their
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rights under the law, including religious rights, but values among
a population are diverse; it is not possible for the laws of the land
to perfectly reflect the values of all of the people. Elected officials
make decisions they believe to be in the interests of most, while simultaneously working to protect the interests of the minority. As
lawmakers make decisions about healthcare, their primary source
for trusted counsel should be medical experts rather than whims of
popular opinion.16
Medical professionals agree that access to contraceptives greatly
improves women’s ability to exercise societal autonomy and economic stability.17 A woman’s ability to be in control of her own life
depends strongly on her ability to control when she has children.
In turn, family units that practice family planning can still have
children but can time the births according to the needs of the family. A recent report from the American Academy of Pediatrics recommended that girls of all ages should have access to emergency
contraception,18 and New York’s court of appeals recognized that
providing access to preventive care products such as birth control
is just as vital a role of insurance coverage as is providing access to
prescription medications.19 HHS was acting under the recommendations resulting from research conducted by medical professionals in
order to improve the health and general well being of women and
their families in the United States.20
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III. Constitutionality
There are two tests currently dominant in judicial review for
evaluation of whether laws impose acceptable limitations or regulations on constitutional religious freedoms. The first is the Lemon
Test, which is a three-part test. The second is the Smith test, a threepart test that is more prevalent in recent judicial review as it is more
recently developed. The HHS mandate passes both of these constitutionality tests.
First is the Lemon Test. The Lemon was developed by the majority opinion in Lemon v. Kurtzman in 1971 for testing whether a
law violates the First Amendment’s protections for religious liberties. Part one of the Lemon Test is that any law or government action that establishes a religion or suppresses religious expression
must have a significant secular purpose.21 The HHS contraceptives
mandate is clearly an effort of the government to enable women and
their respective sexual partners to have more ability to control the
reproductive system through preventive health measures. This promotes economic stability by preventing unplanned pregnancies that
will result in costly procedures such as a abortions or pre-natal and
delivery care, as well as allowing women to plan when they will be
pregnant—a condition that has many consequences on workplace
abilities and decisions.
The second part of the Lemon Test is that the law or action must
not have the primary effect of advancing or inhibiting religion.22
Since the primary effect of the HHS mandate is giving women and
their sexual partners the ability to plan parenthood responsibly, the
mandate does not advance any religion’s agenda, nor does it prevent
any religion from expressing its beliefs and promoting practice of
the faith. The mandate grants citizens access to a preventive medical
care product, and it does not force any persons to use the product in
a way contrary to their political or religious beliefs.
The third hurdle that a law or government action must overcome
in order to meet the requirements of the Lemon Test is that the stat21
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ute may not result in an excessive entanglement of government with
religion.23 The HHS mandate clearly does not force the government
into a situation where state officials must define religious institution’s values. Some opponents of the HHS mandate have suggested
that religious institutions should be granted an exemption from the
requirements. This alternative would actually result in more entanglement between government and religion than requiring all institutions, religious or otherwise, to fulfill the mandate or pay the fine
because the government would then have to decide which institutions could or could not receive an exemption, requiring the government to evaluate each institution’s individual claim to a right to the
religious exemption.
The Smith test is derived from the opinion of Justice Scalia in
Employment Division of Oregon v. Smith. The ruling requires that if
there is a question of whether a law violates religious liberties, the
state must show that the law is generally applicable and neutral on its
face and that the law does not simultaneously limit rights other than
religious liberty rights.24
The HHS mandate is generally applicable and facially neutral.
The mandate, with limited exemptions for religions,25 raises the
minimum quality standard of healthcare that insurance plans must
provide. Religions, private citizens, corporations, and other entities
are subject to the mandate if they have employees, and all insurance
companies are under an equal obligation to include coverage for contraceptives.
The second measurement the Smith Test takes into account is
that a law or government action must be facially neutral.26 The mandate does not promote any distinction based on religion, so it easily
satisfies this requirement of the Smith Test.
The third and final part of the Smith test is that more strict
scrutiny applies if the government action or law infringes on any
23
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rights or liberties other than religious ones. There are no other rights
infringed by the contraceptives coverage requirement in the HHS
mandate, so the mandate passes this part of the test, and thus the
entire Smith Test.

IV. Conclusion
In this article I have shown how the expansion of religions and
increasing diversity in the United States has resulted in the evolution
of religious institutions. When these religious institutions take upon
themselves the role of an employer, they should be subject to many
of the same constraints and obligations as secular institutions in society. I have shown that the HHS mandate will promote the general
welfare of the people in the United States and greatly improve the
social and economic opportunities and stability of women and their
families. Finally, I have shown that the HHS mandate is constitutional in that it withstands the scrutiny of contemporary constitutional
tests. For these reasons, I conclude that the HHS mandate is a step
forward for human rights and for healthcare standards in the United
States and recommend that the courts considering the suits challenging the mandate rule in favor of Health and Human Services.

